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building, and the agent fixed the value on the building, including the ad- 
dition which was to be erected. Held, that parol evidence of the value of 
the building after the addition had been completed was admissible in an 
action on the policy for a loss occurring after the completion of the addi- 
tion. 
Insurance — Proof of loss — Sufficiency. 

9. Where a stock of merchandise insured was totally destroyed, proof 
of loss, though failing to give the cash value of each item insured and the 
amount of the loss thereon, as required by the policy, was sufficient. 



CLARK v. ROLLER. 
September 20, 1905. 
[51 S. E. 810] 
Deeds — Lands Conveyed. 

'The deed of H. of "all and every part of that certain tract of land . . 
which was conveyed to H. by S. by deed [described] to which 
said H. has legal title under the conveyances from C. and G., the orginal 
patentees of the larger tract of land of which said tract forms a part, the 
same having been described and conveyed in said deed to the said H. from 
the said S. as containing by survey" 391 acres, conveys the entire tract 
of 391 acres conveyed by S. to H., and not merely so much of it as was 
actually within the grants of C. and H. ; the reference thereto being used 
merely for the purpose of showing from what source the land was derived 
and as a help to trace the title. 



MERRIMAN v. COVER, DRAYTON & LEONARD. 
September 21, 1905. 
[51 S. E. 817.] 
Contracts — Restraint of Trade — Validity. 

1. A partnership procured a right of way for a railroad, and agreed 
to ship no bark over its road, except to the owner of the land, unless he 
refused to pay the market price therefor. There was language in the con- 
tract warranting the inference that the road was to be operated *as a 
common carrier, and other language warranting a contrary inference. 
Held, that the contract did not on its face show that the road was to be 
operated as a common carrier, and the restriction was not on its face 
invalid. 

Same. 

2. Where a contract in restraint of trade is limited, and is sup- 
ported by a valuable consideration, the contract is valid, if Jthe restraint 
is reasonable and not injurious to the public. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, Sees. 
542-544.] 
Same. 

3. Whether a contract in restraint of trade is reasonable is determined 
by a consideration of whether it only affords a fair protection to the 
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interest of the person in whose favor it is given, and not so large as to 
interfere with the public interests. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, Sees. 
542-547.] 
Same. 

4. A stipulation, in a contract between a firm procuring a right of way 
for a railroad and the owner, that no chesnut oak bark shall be shipped 
over their road, except to "the owner, unless he refuses to take it at the 
market price," is not on its face void, because unreasonable as between 
the parties or injurious to the public. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, Sees. 
542-547.] 
Same. 

5. In determining the validity of a contract in restraint of trade, each 
case must be considered in the light of the facts, and facts that do not 
vary the contract may be alleged and proved on the issue of its validity. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, Sees. 
542-547.] 
Pleadings — Plea — -Sufficiency. 

C. A plea which professes to answer the whole of what is adversely 
alleged in the declaration, but which in fact only denies a part thereof 
and does not prevent a recovery, though the facts alleged are proved, is 
bad. 
Appeal — Harmless Ebror. 

7. The rejection of a plea setting up facta provable under pleas 
received is not prejudicial. 

Contract — Restraint of Trade — Validity-. 

8. A partnership procured a right of way over an owner's land for a 
railroad, and agreed to ship no bark thereon, except to the owner, unless 
he refused to take it at the market price. Plaintiff, at the time the 
contract was entered into, knew that the road was to be operated as 
a common carrier of freight, and that a railroad company was to be or- 
ganized to construct and operate the road as a common carrier. Held, 
that the contract was void, though there was no agreement between 
the parties that the road was to be constructed and operated as a common 
carrier. 

Same — Suit on Such Contract — Burden of Proof. 

9. One seeking to enforce a contract in restraint of trade has- the burden 
of proving that it is reasonable, unless the contract shows on its face 
that if is reasonable, in which case the party seeking to avoid it by ex- 
trinsic matter has the burden of proving illegality. 

Same — Failure to Specify Time fob Performance — Reasonable Time 
to Perform. 

10. Where a contract which provided that defendant was to notify plain- 
tiff, on or before a specified day of each year, how much goods he desired 
to furnish over his railroad, and that plaintiff was to name the amount 
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he was willing to take, did not fix the time when plaintiff was to fix the 
quantity he desired, the law implied that he had a reasonable time within 
which to do so. 
Trial — Instructions. 

11. It is not error to refuse instructions stating principles embodied in 
instructions given. 



SOUTH & W. RY. CO. v. COMMONWEALTH ex rel. FLANARY. 

et als. 

September 14, 1905. 

[51 S. E. 824.] 

Appeal — Questions not Eaised at Trial — Jurisdiction. 

1. An objection that the court had no jurisdiction of the proceeding 
is available on appeal, though not made in the trial court. 

Quo Warranto — Right to Prosecute — Railroads — Charter — Noncom- 
pliance. 

2. Va. Code 1904, pp. 1611, 1612, Sees. 3022-3024, authorize the award 
of a writ of quo warranto against a corporation not municipal for misuse 
or nonuse of its corporate privileges and franchises, either by the Attor- 
ney General or, in case of this refusal, by a private prosecutor; and section 
1105e, cl. 30 (page 566), declares that all corporations, whether expiring 
by limitation or are otherwise dissolved, shall be continued for such length 
of time as may be necessary for the purpose of prosecuting and defending 
suits by or against them, and of enabling them gradually to settle their 
business. Held, that section 1313a, cl. 58 (page 733), declaring that if 
the works of any internal improvement company be not cemmenced and 
be completed within the time prescribed by law or by its charter, or if 
the works be completed and the company abandon them, etc., the state 
may- proceed against such company by writ of quo warranto, etc., to for- 
feit its franchises and sell its property, should be construed as a limita- 
tion on the general act, and hence a writ of quo warranto on the relation 
of a private prosecutor could not be maintained to terminate the fran- 
chises of a railroad company for failing to construct its road in the time 
allowed. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Quo Warranto, 
Sees. 40, 41; vol. 44, Cent. Dig. Statutes, Sees. 302-305.] 



BERRY'S EX'X v. FISHBURNE et al. 

September 21, 1905. 

151 S. E. 827.] 

Vendor and Purchaser — Quantity — Deficiency — Abatement of Price. 

1. ■ Where the agent of the vendors of certain land, in response to a 

direct inquiry of the vendee, represented that the tract contained 179 acres 

of land, and offered to have it surveyed, if desired, and the deed, after 



